CERTTFICATE OF SEHYICE

D.5. wa. LAMAENS, CIVIL RO. 99-i5 (RGR); Criminal File Bo. 4-89-82005).

FOR TILIMG-:

1 hereby state under the penzlty of perjury that 8 true and correct
copry of the followlog:

"y MOTIOM TD VAGATE ALL JUINAMENTS ARD ORDERS BY UNMITED STATES DISTRICT COURT
JUDGE ROBERT G. RENNER PURBUANT TO RULE 60{t){6) OF THE FEDERAL RULES OF
CL¥IL PROCEDVRE FUR VIOLATIONS OF TITLE 28 U.5.C.A. % 455. Dated: April
L%, 21,

wee served on the following thie 20th dxy of April, 2001, vie U.5. Kail threough
the 1.5, Penitentlary Lesvenworth mailroom, to:

l. Clerk of the Court
District of Minnesota
0.5, Fedaral Courthousse
315 MWorth HEobert Strest
8f. Paul, Minnasota 55101
T.5. CEETIFIED MATL. BO. FO00-0520-{M21-3716-5924

TJoe (L} original and ocue (1) copy for Filimg.

2. TU.5. Attoroeys Office
Diatrict of Mionesota
OU.5. Federal Courthouze, Sulte 600
100 South &4rh Serest
Hioneapolia, Minnegota 55415 -

3. INTERNET HELFASE TO ALL “BOYCOTT BRAZIL" SUPFORTERS AND HIMANH RIGHTS GROUES
GLORALLY FOR REVIEW, COMMENT, AND HELEASE. '

4. Lambroa' family members.

g

o Gregary Lambros, Pro Se
Reg. No. (0&416=124

U.5. Penltentlary Leavenworth
P.O. Box 1HM

Leavemworth, Eansas G&6D&B-1000

Web gpite: wew . bhraxilhoycork.org (Pleass Support — Thank Yom)




TRITED STATES TDISTRILT OHERT
TISTRILT OF MINWESCTA

ONITED STATEE OF AMEBRICE, *

Respatudent, * CIVEL FILE BO. 99-73 {1GL)
i " Criminal Flle Ho. 4=-89=-87{05)
JOBEN GCRRGORY LAMAENS, L

Fetitioner. *

MOTION TO VACAYE ALl JIDCEMENTS ARD OIDEES
AT TNITED SYATES DISTRICT ONET JIDCE  RORERT
. RENNER PURSTANT TO RIIE &I{b){&) OF THE
FEDERAL RITES OF CIVIL PROCEDCAE P01 VIOLATIONS
OF TITLE 2R U[.5.C.A. § &55.

HOW COMES the Petitioner, JOBN GREGORY LAMBROS, (herainafter Movant)
and moves thils Honorsble Court pursuant to Bula &0(B)(6) of the Federal Eules

af Clvll Procedure to vacate ALL JUDGMENTS and QBRDERS by TUnited Statas DMstrick

Court Judge Robert G. Reonmer for viclatlone of Title 28 U.5.C.A. 5% 455(m) mod
455{b1(3). The U.5. Supreme Court made clear that "[Rlellaf from final Judgwent
"for oy cther reason,' pursuapt to Bule &60{b}[6} of the Federal Bules of Civil
Procedure, 18 nelther cetegerically available nor categoricallysmpavallable for
all vioclatioms of 28 USC5 § 455, which defines the clrcumstances that mandate the
diequalification of federsl judges; io determiniog whether a Judgment should ba
YACATED for e viocletion of § 455, it 1s appropriate to consldar {1) the risk of
Injustice to the partles In the particular case. {#) the risk that the denisl of
raliaf will produce injustice ioc other cases, and {3) the RISE IN UNDEEMINING THE
FUPLICTS CONFIDENCE IN THE JUDIGCIAL PROCESS: a court, In making such a decermination,
muet continucusly bear ip wind that, in ordar to perform its functlon in the best

way, JOSTICE MUST SATISFY THE APPEARANCE OF JUSTICE." Sas, LILIEBERG ve. HEALTH

SERVICES CORP.. 100 L.E4.24 %55, #60 {193%).
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ARMYSIE OF TITLE 28 TW.S5.C. § &55:

l. The Xiath Circuit Court of Appeala in U.5., ve. ARNPRIESTER, 37

F.3d 466, 467 (9th Cir. 1994) stated, "[218 U.5.C. § 455¢a) requires that any
judge of the Thilted States "shall diaqualify himsalf in any proceeding in which
his impartiality might reascnably be questioned.” 28 (LB.C. § 455(b}{3} requires
that the judge "shall alsg disqualify himself™ in any proceeding where "he hag
served in govermmental employment and i such capaclity pavilcipated ag coungel,
advlzer or material Witoess or exprénsed aAn opinlon cobeerning the gerits of the
particular case io comtrovarsy.” Alae, "Unlted States Disktrice Judge CANNDT
adjudicate case that he or she as United Scatas Attorney began." Id. at 466, Head

Nate 2.

i 0o or abouvr February 26, 2001 Hovant wag reviewing paszt indictments
ip Criminal proceadinge: (m) CR=3=7A=54; (b} CR-3-75-118; and (&} CR-3-76-17.
The INDICTMENT where provided by Attotmwy Gregotry J. Stenmoe of BRIGGE and MORGAH,

in GCivil Actlon, LAMBROS ve. FAULEMER. ¢t al., Civil Ho. 98-1621 (DSbh/IM).

See, EIHIBIT A: (FLATHTIFF'S MOTION TO ENTER NEWLY DISCOVERED EVIDENCE INTO TRIS

ACTION. *™CLATM EICHTEER {13)." Dated: March 15, 20401.}
L

1, Movant reviewed U.5. ve. LAMBROS, 544 F.2d 962 (8th Cir. 1976}

in which the Eighth Circuit affirmed Crimdnal proceedliogs {a) CR-3-75-128; and
(b} CR-3-76-17.
4, RORERT G. 1ERKEL, U.5. Attorusy, Minpneapoliyg, Hinmesobs, was o

brief within U.5. wa. LAMBROS, 544 F.2d 962, 963 (Ach Cir. 1974). EXHINIT W:

(FPage 963 of U.8. ve. LAMBROS, 544 F.1ld 962),

k. EOBERT . RENNER, was Che 1.5, Ateorney in Hinnespolis, Hlimmesota

on September 14, 1976, when MNovent was indicted on Criminal indictment CR-3-76-54.
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5. The statutory duty of each Unlted States Attcrmey [ROBERY 6.
EEFRNER 1o 1976] within his dietrict i1e to "prosecute for all wuffenses agailnet
the United Scateg.™ 2B D.5.C. § 547. Rezponmaibility fur prosécutlon necegmarily
includeg regpongibility for ilovestigetion: there can be no prosecution unleps i
i3 preceded by investigation. RBesponsibility [or prosecutlon and the precedent
invegtigation 1e that of the Thited 5tates Attoreey in his digerice; other atcormeys

are only hie aselstants; 28 U.5.G. § 542 aod § 543, BSee, U.5. vg. ARMNPRIESTER.

37 F.3d &4b6, 46T {9ch Cir. 19943}, The Hinth Circeult continued by gracing:

"The attoroey rtesponsible for the precedent
investigation of a pereon puspected of wiolatlons
of the laws of the Unifed Bfates would reagonably
be believed oot to be impartisl when that person
was subsequently indicted, tricd and comvicied.

The attoroey tesponsible for such invemtlgatlon
was in govermoant employoment whet he patrticipated
a3 the tesponsible coneel in investlgating the cage
that tesultad in the Ilndictment, trial aod cemviction.
Both section 455{a) and section 455(b) (3] require
Judga McNamea to recuse hiweelf." Td. at 467,

M, . . Hhat disqualifies a fotmet governgent progecutar
from acting for s private cllent In the jame matter
for which ha had offlclal respongibility ocperates
equally to disqualify hiom {tem 3ittieg 22 & jwdge in
the same mattar. A Tmited States Digtrigt Judge CANROT
adjudicate & case that hie ot ghe ag United States Arbormey
began.”™ Td. at 467,
7. MREET . EENHER, T.5. Attottey Iin Mioneapoliz, ™Minnesota bacame
# United States Diotrict Judge on February 20, L9B4.
&, Ia 1995 the United States Compt ol Appealas for the Bighth Circult
vacabed Qount 1 im thia underlying etiminal [ile (CR-4=-39=£2{053}) and remandaed
for vagentsncing. See, U.5. wva, LAMBROS, 65 F.2d 698 (Heh Clr. 15953},

4, In February of 1997, OEITED ETATES DISTRILT JIMGE ROBRERY &. EENNER,

regenfenced Movant to 360 mopthe on Count One (1), s per Braziliem law that
limity a sentence to W years, to be served concurrencly with the terms of

imprigomment {mposed for the remainiog offenses of conviction. JODGE BEMWER
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stated within hia April 6, 1959, filed April 6, 1933, ONDEE ip this above—
eotleled actlon: (See, Fage I and 3)

"l1)n February of 1997, this Court tesentenced
Fetitioner to 360 months on count one, bo be sarved
copcurrently with the cerps of loprisonoent ilmposed

fer the remaloivng offaneed of comviction. AL the

tiwe of his repencencing, PETITI{NMER EATEID SEVELAL
CHALLFNGES T HIf CORVICITONS AND TD HIE SESNTENCE
FIESTART T¢ FID., R. CIIM. P. 3. THE COURT CONSTEDED
THERE CHALLENGES A% & RAREAS CORPUS PETLITION [§ 2255],
ARD DENIED PETITIONER THE RELLEF HE EEUESTED. Sec,
Eepentencing Memorandvm of Feb, 19, 1997, Om april 14,
1957, Petitloner filed a § 2255 petition, seeking
relief from his convietlon end sentence, Thie Cowurt
[Jodpge Rermwy] denlad the petition as a second or successive
petition, or, altermatively. as withouwt merit. 3Ses,
ORDER of Mey . 1997.

Petitiomer now bringes the Inestant Peclilon pursuznt to

78 U.5.C. § 2255, He mlleges that this Petition ip naot

a pacond or successive pebltion within the weaning of

$2 2244{b} and 2255 becauge the Court arred 1o conatruing

his ROLE 311 motions a habeas petition [§ 2255], and

because the inpteant Pefition challenges only his RESENTENCING
a8 to eount one, whersag his previous petltien challengags

hias convictions and his gentenclng pureuvant to counts flve,
glx, amd eight.

. « . Peritloner challengea the Court's decision ko conatrue
Pericioner's BULE 313 MOTIONS es a habteas petition {Issue

Eey Point — Two); THE INCREASE OF BIZ SENTERCE MR i CRIME YR WHILCH
EE WAS BOT EXTRIAOITED {namely, VIOLATTONS QY PARSALE), IN
FIOLATION OF THE EXTEANITION TEEATTY IXTWEFN THE UNITED STATES
AND BRAXIL (Ipsus Three);

EXHTRIT &: ( April &, 1990, ORDER by U.5. Judga Robert G, Renngr. 4 pages)

11, T.5. Judge HIAFEY (G, BEMNER waz the U.5. Atborney in Hiunagﬂtﬂ
who wes regponsible for investigating and proeecuting Movant inm Criminal proceedinga
CR-3=76=54; CR=3—75-128; and CR-3-76~17. On Aogust Z1. 1989, the U.5. Farole
Comtission included tha abowe three (1) criminal viglation to Iisswe a U.5. PAROLE

VIDLATION WARRANT, pursuant to Sectiom %213, Title 18, U.5.C., that was slgned

by Carcl Glecy, U.5, Farole Commiaglon, Herth Central Reglon.
11. The Auguest 21, 1989, U.S5. FAROLE OOMMISSION WARRANT required Movant

to gerve an additlonal 5,357 days of ipcarcerstiom. Therefore a CORSECITIVE
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SENTERCE to sentencas Hovant wes oot extradited from Brarzil on. This is 1llegal
a3 Brazilian law doas not zllow same. See, ARTICLE 75 of the Rrazilian Criminal
Code, which Iimits Che MAXITMIM prisoon senteoce Co Chirey {30} years in Brazil,

Cuoting, STATE OF WASHINGTOM wa. MARTTH SHAW PANG, G40 [P, 2d 1293 (Wagh 1997},

cert. deoled, 139 L.Ed.2d 608 (1997},

1Z. Howvant wag arrested on May 17, 1991 in BAia da Japeiro, Eraril in
4 joint venture arresgt by U.5. Drug Enforcement Agents and Brazilian Federal
Pall¢e an the August 21, 1989 U.5. Parale Yiolation Warrant.

13. 'The 1.5, Farnle Vioglatlon Warrant wag not locluded within the
official cequest to the Erazilian Government for Mowant's arrest and extvadition,
only information as to same. & "DULY CERTIPIED OR AUTHENTICATED COFY OF THE PIHAL
SENTENCE OF COMPETERT COURTS" La required by law, See, 0.3, — BRAZTL BEXTRARITION
TREATY, Acticle IX(L).

1%. The Brazilisn Suprese Court DID BT extradite Hovant oo the Auguab
Z1, 198%, U.5. Farcle Tioclacion Warraunt snd Movant wag Informed by his Brazi]lian
Attornay'e sod 2 Brazilian Supreme Court Justige that the UVeoited States could not
IMEEASE hls punishment ov the <rimes he wag belng extradited oo due te the
crimes Included witbhiz che Auguet 21, 1585, U,5. Parole Viclation Warrant. Thias
sppears to be consistent with ather rulimga. Ses, W.5. ¥e. BhKﬂTIAR, 964 F.Supp.

=
117, 117 ¢(5.0.M.¥. 19973 Thes Swiss Federal Court waa careful to prevent axtradicico

for mooey leundering offenses, which are not punlshable wmder S5wias law. Their
approach accords wikh the pringiples of the Treaty, and we should respact 1t. We
ghould oot allekw a doubEful arpgusent, BASHD 08 A TECHNLCAL. AFPLICATIOR OF O0R
TMMESTIC SENTERCING GUIDELINES, o result 1o punishing Mr. Bakhtiar for soner
laundering cff«nses ot which the 5vwieg denfed extradition. As stated luo JOHRGSOH

va. BROWNE. 5! L.Ed. Al& [l507Y; Aleo see, U.5. va. MIRD, 29 F.3d 194, 200 [5cth

Cir. 19943 {"that increasing 1 sentence to compansate for TNEATHADITED CHIMES might,

vunder proper circumstmucks be & deviation Erom a legal rule such that 1t could
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coneticute error.")

15, ARTICLE RRT, of tha U.5. — BRAZIL. FETRADPITIDH TRPATY, states:

[&] pereon extradited by vivtwe of the present
Treaty WAY NOT BE TRIED R FUNISHED by the te-
quésting state for any cvime or offenge commibbed
FRIOR to the rTaquest for his extredition,; other
than chat which gave rise to the requeast, . . .

The key words In the above quote from ARTICLE IXT aye ™MAY BOT BE TRIED OR
FUWISHED. "

6. Io the Tniced States of America, # FARDLE YIDLATION {5 defined
ap an EFCAFE. Ses, ANDERFON we. CORALL, 263 U.5. 193, 196 (1923):

[Tha paroles's] viclation of the parole
avidencad by the vwarden's warramt aod his
conviction, sentence to the confingment 1n
Joliet pendcentiary o . o wa3 in legal effeckE
ot the oame platie a5 AW ESCAFE FRmM THE CUSTOOT
AND CONTROL OF THE WARDHN. Hig status and
rights were enajogous to thoze DF AN ESCIPED
CINVICY .

QUOTING, U.S. vs. POLITG, 58] F.24 &8, 54, and 53 {Iod Cir. 1978)

17, In REAZIL, EBCAPE 12 LERAL., if po force of arma 1a uaed.

l18. The terms “FERALTY, FRFELTIRE, or LIARILTTY™ In the pensral

federal savings statute, Title |, U.5.C. Section 109, "were used by Conpress to

TRCLEDE ALl FOEME OF FUNISHMENRT MR CRIME." See, WARDEN va. MARRERO, 417 T.3.

651, 661, 41 L.Ed.2d 383, 390 {1974}, quotinp, V.5, we. ULRICOY 2B F. Cag 118,

329 {(C.C.E.D. Mo. 1875) (The Bupteme Cowrt held rhat MARRERN'S PARDLE THFLIGTATLITY

WAS A "PERALTY.™ under Section 109. Algo, the Suprese Court atated in WARDENR

ya, MARRERD, 1d. at 391, that the wurds "penaley, forfeiturs, and 1iability,”
are zynonymous with “FUNLSHMENT,"™ in connection with crimea of the highest grade.

SFECIAL PAROLE 15 A FERALYT within the meaning of the savinge clause. 3See, I1.5.

va. GARCIA, 877 F.2d 23, 24 (9th Cir. 1989).
19, Tpder MARRER) and GARCIA, the ongoing superviselon after release
mandated by Ticle 1§ V. 3.0, Sectien 4164 iz a "PEMALTY™ within the mesning of the

SAVINGS CLAUSE. See, MARTIN va. V.5, PAROLE COMMISSION, 10B F.34 1104, Head Hote 1




20. Hovant hga Ttalged WRITTEN OBJECTICNS to the Increase of thie
gentences that he 1s currently incercerntad on due ke the U.8. Parole ¥iolseticn
WARRAMT gince his ifnfrfal trial in froot of the Hopopable T.5. Judge DI. Hurphy.

See, SENTENCING TRANSCRIPT PAGES: 37, lioes 1 thry 12 Fage 7, starting om lioe

4; amd Fage 9, line 24 thru Page 17, lipe 3. Sentencing took place on January
27, 1994, at 3:00 P.M.
Z1. Movapt raiged objection to JUDGE RENMNER hoth 1o written and oral
form nt his BRESEMTENCING in Pebrumry, 1937, as to the increase in Movant's
genteace duse to the U.8. Parocle Violation Warrdnt and thoge past criminal violetions
contained within the U, 5. Parole Vioclation Warraunt.
7?2. Movant'm mentences wera INGRPASED, based on a tegholeal application

of the TU.5. Sentenclag Guldelines, dua to the ELEMENTZ OF THE CEINES inciuded

within the T.5. Parple Violation Warraot. The same crimes that JUIME BENNEN
Investigaced and prosecuted Movant oo 1o 1376,

23. Sy wsing the ELEMENTS of the crimes contained within the U.3.
Parcle Ticlation Warrank againet Movant to inevease hila sentenca is in wilolstion
of CONTRACT LAW, REQULREMENT OF DOUTBLE INCRIMINATION UNDERLYING THE TREATT OF
BRAZIL, SEFARATION DHAWN BY THE BRAZILIAN SUFREME COURT BETWEEN ESCAPE/PAROLE
VIOLATION AWD THE QFFENSE POR WHICH MOVANT WAS EXTRADITED, DUE PROCESS, and

-

the DKOWCTRINE OF SPECIALTY, as Movant was "PIMISHED® for elements of crimed, crimes

JUDCE RENEER iovestigated and prosecuted Movant oun in 1370, Movant was not

artradited cm.

EIFERT WITHRSS AR TO THE AROVE FACTS AND APPLICATION OF PBEAZILIAN LAW:

24, Attoruey Gregory J. Stermos, & partnelr wicth the law firp BRIGES
and HORGAN, and his rescarchers spent mouthe researching the effects of Movank'sz
O0.5. PARDLE VIOLATION detaiper which 1s kotally inclusive of Movant's FRIOR

COMVICTIONS: (2] (R-3-76=543; ({b) CR-3-75-128; &mnd (c} CE-~3-76-17.



i5. Atcorney STENMOE and his law firm BRIGGS and MORGAN rapresented
Movant in 4 civil agtion within the U.5. District Court in Minnesofs, LAMBROG
va. FAULENER, ¢t al., fourt File Ho. %B-16Z1 (D5D/JMM).

5. Mowant offers this Court, as an EXHIBIT, & copy of Attormey STEMMOE'S

mamurdndum of law and fact gubmitted Iin LAMBROS va. FAULEWER, et ail., oo August

15, 2000, entitled "PLAINTIFF'S MEMORANDIM IN OPPOSITION TO DEFENDANTS' COMPRE-
HENSIVE MOTION TO DIFMISS OR FOR SUMMARY JIMGMENT." See, EXHIRIT D. (This
documetnt i3 twenty-nine {29} papes 1o leogth).

2%,  Attorney STENMOE ¢learly polnts out the following facts sod law
to support those facts A to¢ Mowvant's current 11legal "IM CUSTODY" =tatus due

to his ONETED ETATES FAROLE COMMISSION VIOLATTON/PETOR DONWICTIONS: (remembar

the V.5, Patole Commigaicon Violatlon REPEESEMTS Mowvent's PHIOR COHVICTIONS)

a. Mr. Lembroa ie currently "IH CUSTODY" aerviog a 523 year
ilmprieooment for a Unifted 5tates Parole Commission vlolation that
he was arrested on In Brazll, retaking tock place, 5,357 days
{14% yasre) end a 360 month (1) years) sentenca for convictions
on one count of coneplracy to distribute cocaline and three counks
Eor alding and sbetting the posaesaicn of cocalne with intent Eo
distribute. Sse, Pape 1 aod Z.

b Mr. Lambroa' U.5. Parole Viplation detainer "iz viewed as a
consecutive centence in the AGGREGATE, not as a discrete segment.”

Ca Mr. Lambros' position 18 that his 30 vear seoteoce Defendant's
tepresented him at 18 his CONEECUTIVE SENTEMCE. This beiopg the
cage, Mr. Lambros could not of been sentenced % more than Fiftean
apd cone=half (154) year sentence due to the U.5.-PRAZIL EETRADITICN
TREATY that regquires thet no one io Brazil will be =zentencad b0 more
than a THIRTY (30} TEAR SENTERCE. 5See, Foot Hote 1, page 2.

d. The Goveroment's Nowember 16, 1992 WRITTEM PLEA PROPOSAL and
snd Defendant Faulkner's Hovember 17, 1992 letter to Plaintiff
Lambros that contained e copy of the govermment's PLEA PROPOSAL
should of stated that Flaintiff Lemhrosa was facing a MAEXTMIM sentence
of 15% years dus to August 71, 1989 1U.5. PARDLE COMMISSION WAREANT/S
DETAINER THAT ADVERSHLY AFFECTED THE LENGTH OF HIL SENTERCE EXFOSURE.
See, Foot Hote 1, paER 1.

e, Lambrtos currantly has a 30 year-sentence with a H=vear term
of supervisad relesee, tor be served upon releasase from imprizomment.
THUS A 38-TEAN TEiM.

i. BRAZIL DOES NOT ALLOW MOREE THANW A 30=-YEAR SENTEKCE. [See,
STATE OF WASHTHGTON wa. MARTIN SHaW PANG, 240 P.2d4 1293, 13532
{Wash. 1937 {Thls constitutlomal prohibition, abaolute aod imposaible

4.
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to bypasa, contains, it realicy, the very basis of the legal
norm consclidatad by ARTICLE 75 OF THE BAAZTLIAN CRTMINAL COUIE,
WHICH LIMITS THE MAITMDW FRISOM SENTENCE TD 10 {chirty) TYEARS.}
See, Foob Hote 1, page 2.

2. ADBDITTION:

38 waars
L& EArD
52% Yeare Total.

Therefore., ZZ} vear senténcée MORE than BRAZIL ALLOMWS. Subtractbing
22Y wears from the 30-yeoar maioum, ENALS T4 YEARS, which is
conelstent with Lambros' hellef that he was goling to get a F-year
plea Bgreement. See, Foot Rore |, page 2.

h. Bad Mr. Faulkner koeowtt ot had he informed the faderal
prosecutor that thea actual MAXIMUM sentence oo the conepiracy charge
was on 15t years {30 years mivem L4% HIE T THE U.5. FARDLE VIOLATIOR
DETAINER) icstead of the MANDATORT LIFE senrtence without parole,

the federal prosecutor may have offered Mr. Lambros a ples agree-
ment of less than seven years sctuglly qffered and Mr. Lawbros would
have accepted thils cffer. G5ee, Page 9.

1. Mr. Lambroe wes tried for & PARDLE VIOLATION, which is_not =
crime in Braxil, bur Mz, Faulkney did notk research or ralse this
iz=ue. Mr. Lombros was ttdled on Coupnts %, b6, and 8, which are not
crimes in Brazil, but M¥., Faulkner did not research or reles the
izpue. Gee, Foot Mote 10, pags 12,

1. + « . bacauss PARTLE VIDLATION IS NOT A CRIME TN BEAZIL, - ..
See, Foot Note L1, Fage 12.

18. The abowe gQuotes clearly prove thar Movant LAMBEREOS' PRTOR COWVICTIONS.

alsoy known as the Auguet 71, 1989 UO.5. FARDLE FIOLATION WARRAWT /DETATEEE wherte
L

conaidered and acted upon by JUDGE BERNER during Movant February of 1997, BE-

SENTEHCING, RULE 33 WOTLIONS, and two {2 § 2255's. The same PRIDR CONVICTIONS

Judge Renner prosecuted MHovant on o 1976, aF an U.5. Attorney.

A FRIDE COMVICTION IS THE ORLY FACTOR THAT TRCREASES A TFEMALYY BETOND
THE STATUTOEY MATIMIM THAY KEED ROT EBE SUBMITIED TO A JORY:

29. The recent holding io APFRERDL vs. NEW JERSEY, 147 L.Ed.Z4 &35

{2000} preserved the specific holding in ALMENDAREZ-TOREES weg. U.5., 140 L.Edid

350 [(L55H] that was observed by JUDGE EENNER when he used Movant's PRIOR OONVICTIONS

an rentancing facrars at Movant's BRESENTENCIHG.

5.
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N, JUMFE EFMMER had discreticn to depazrt gpeards under U.5.5.0G.

$481.%, Hee, D.3. vs. WILLIAMS, 235 F.3d BS8, 864 & 864 n.5 (Ard Cir. 2000)

Footr Hote 5, states, "Secticonm 4ALl.7 mllows the DIisbri¢tk Court to conalder de=-
parting from the applicahle Guideline range "[1]f reliable information indicates
that the eriminal hiastery category does not adequaktely reflect the aerlouaness

of the defendant's PAST CRTMTEAT, OOHMKEY or the likelihaad that the defendant will
commit other crimes.:

11l. The Eighth Clycuir allows the Diatrict Judpge to DEFPART DOWNHART

undar $4A1.3 after teviewing the historicel facts of defendant’s PRIOR COMVICTIONS,

including sge When offenses cmmitred, ASSESSMENT OF SERIDOSHESS OF CRTMES, efc.

Gea, W.5. ws. SENIOR, 935 F.Id4 149 (Ath Ci¢, 1991){(verztatemant of serlcuanean

of dafendant’'s CREMINAL HISTOXY wag A clicumstacce uausual enaugh Ba warrant
departure from guldelite range and lsposition of atatubory mioleum sentence of
ten vears for comspiracy Co discribute cocaine and pogsesaiog it with intent
te digtribute. T.5.5.G. $4Al.3, p.=., 18 U.5.C.A.App., SFNEQR ar 149, Head Mote
2.1

32. The Sentencing Commisslon did nob ddequataly bake into acceount

cageg that are, for one resasom or apother, unusual, Se&, KQONW va. O.3., 13%

L.Ed.2d 392, 116 S5.Cc. 2033 (1596). THEREFDRE, IT FillsS TO THE DISTRILT JINMGE
T MAEE S50OCH DETEEMTEATTON.

33. Guidelines provide cowrt with authority bo depart downwerd in
sencencing carver offender under &al.3, where defendant's cooduct ie exeggeraced

by his criminal histery score. See, U, 5. vg. BROWH, 503 F.2d4 540 (Beh Cdr. 1951}

14, District Court ghould have let defendant attack COMSTITUTIONALITY

QF COMYICTIDYES that were haais for enhancing his eentence 88 cereer offender.

See, U.5. we. BREITEREUTE, & F.3d RBRE [Oth Cir. 1593).

35. $5HL.8 CRIMIMAL HISTDRY. A defendant's eriminal history iz relevant

In determlnlng the approprialbe fentéfige.

10.
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26. In U.5. va. NISBOE, 241 F.3d 214 {2od Cir. 2000) 1.5. Dietriect

Court Judge SCHEINDIN, AT SEWTENCING, grantsd a "HORIZONTAL DEPARTURE" by moving

horizontally actosé the Guidelina Santencing Table (2% permitted by the provislons
of T.5.5.G. §441.3) te reduce the defendant's criminal history category (CHC)

from lewel ¥I to level ¥. Judge SCHEINDIN wsmessed defendact's FATOE CONVICTLOMS
"o AN IEDIVITNIALTIND BARISE.™ TId. at 120, The Court alac stated, "[Wla think
the Commission’s sensible recognition that & CHC may overrapresant a dafendant's

likelihood of recidiviem FERMITS A SEMNTEHCING COURT, in appropriace céasca, ba

include in its TRDIVIDUALIZED COMSITHRATION of a section 4Al.5 departure Che

relationship batween the punishment prescribed by a CAREER OFFENDER CHU and the

OF FINLSEMENT IMPOSED FOR FRIOR OFFERSES.™ Td. ac 210.

17. Movant LAMERDS 1y & CAREER OFFENDER. Jodge REsomar was allowed
tc make THDIVIDUALIZED COWSIDERATIONS as to movant's PRIOE OOWVICTLOWS that JTudge

Renoer prosecuted Movant LAMBRAS on.

MOVANT'S TITLE 2H 0.5.C. 52255's COMTAINED ISSIES INWHVING HIS “FRIOR ODWWICTIONE:™

38, TIn February of 1947, Judge Renner regzentenced Movaot. AL che
tipe of resentencing, Movant raimed several rhellenges to his comvicriona and
to hiz sentence pursuant to Pederal RHules of Criminal Procedure 33.  Judge Renner
congtrued theas challangeo a8 & HAREAS OORFUS FETITION, 52255 ¥ OVER MOVANT'S
ORIECTIORS TO WITHDRAN SAME 30 AS TU PHESENT THE HOTIONS A3 THEFFECTIVE ASSTISTARCE

OF COTESEL CLATMS, TO W) AVATL.. S5ee, ADAMS va, U.8., 155 F.3d4 582 {Jud Cir.

19984 {At lesst until it is decided whether a movant's right to briog a future
petition to vacate sentence can be affected by a converslon or HECHARACTERL ZATION
OF A MOTIOHM made under some other rule as being under the statute providiog [ov
motlons to vecate, district courts EBOULD MOT undertake such recharacterization
unoless ¢{a) the wovant, with knowledge of the potential adverae consequancas af
guch recharacterization, AGREES to have the muticn e recharacterized, or (b

the court £indes that, notwithetanding ita designation, the motion should he

LL.
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considered s motiom to vacate because of the nature of che relief sought, and -
offers the movant the opportunicy to WITHBRAW THE MOTIDN tather than have 1t g
recharacterized. ADAME, ar 582, Head Rote 1. Movent was PREJUDICED by the
recharacterization of bis Rule 313 motiona te §2255.

14, Movant filed twe (23 52255 petitions seeking valief from his
convictions and sentences that where denlsd by JUDGE BERRER. Issues contained
within thoae $2255 petitlons tequired rulinge as to the wffects of Movant's

FIT0A COBWYICTIONS on ble current sentence.

OW MARCH %4, 1976, U.3. ATTONNEY ROBEXT G. RENNEE TLLECALLY IMPICTED MOVANT:

L0. o Marek 24, 1976, Criginal Indictment Bumber CR=3=7&-17, 0.5.
Attorney Robert ¢, Remnar 11legally iadicted Movant Lawhrog on Vielatlona of
Trle 18 D.5.¢, §9 111 amnd 114. Title 1B U.5.C. Section 11k in 1976, was for
the violation of "MATMING WLTHLN MARITIME AND TERRITORTAL JURISDICTION OF THE
I'NITED STATES." All acta that ac¢curred within the indirtmant cccurred on
private property. See, HKIHIBIT .

41. TU.§. Artarnay Bobert G. Renner or someone withiom his offlce

FALSIFIED DOCUMFENTS TO THE ELGHTH CIRCULT OGGRT OF APFEALS. Scc, U.3. ve.

LAMBRGS, 614 F.7d4 179, 180 (Ath Cir. 19803 “After thrae days 2f trlal before &
jury, and after several codefendants ac the triel entered gullty pleas, LAMBEROS
withdrew previcusly eotered pleas af not geilty and entered gudley pleas to

sne count of posgession of cocaine with intent o diatribute in vi¢latlon of 21
U,2.C. $841(ai(1), and OWE CLONT OF ASSULT WITH A DEADLY WEAFOW TPOM A TINITED
CTATES MAESHAL AN ACENTS DF TeE DAUC ENFORCEMENT ATMINISTRATION INM VICLAYTONW

OF 18 U0.5.C. §5 111 and 1114, The INDICTHENT AND JUDGHERT ANXD COWWITMENT ORDER

PLEARLY STATE VIOLATIONS OF £§ 111 and 114. EXHIRTT E. (Page 1850 from T.5.

va, LAKBROS, 614 F.2d 179 {8tk Cir. 1980).

12.
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42, TU.5. District Cowrt Judge Eobert G. Renmer conbinued to wae
the Mapch 24, 1976, Criminal ladictwent Number CB-3-76-17 to evhancs Movant's
RESENTENCIKG opn Count Ome {19 in February of 1997. Criminal Tedi¢twent Number
C1-3-36-17 is TLIEGAL and government documents have bean FALSLFIED to keep

Myvant within prison and anhance his current sentence.

TITLE 2H O.5.C.A. SECTLOR 455:

4%, Titlw 28 T,3.C.A. Sectian &455. DISQUALIFICATION OF JUSTICE, JUDGE,

0B MAGISTEATE, =ztates:

(a) Aoy justice, judpe, or maglatrate of the United Statas
ghall DISQUALITY hiwgelf in any proceeding in which his
IMFARTIALTTT MIGAT YEASMAMLY AE (MIESTIONED.

{b) He shall alge DISQUALTFY himself in the following clveumgtances:

{3} #here he hag served in goveromental empleoyment and in
puch capacity participated as couneel, sdvizer ot omatetiz]l witnessz
concerning the procesding or expressed an opinlon concerning the
merlcs of the parti¢ular cape In conkroversy;

TLMATINS OF TITLE 18 D.5.C.A, SECTIDN 455 "DOES BOT EEQULIRE ECTENTER: "

4. Violetions of Ticle 28 U.2.C.A. $455 which requires Judge ko
disqualify himssalf 1o eny procesding in which hi:z iwpartisldity might reasonably
be quagbioned DOES WOT REQUIRE SCIENTER, although judpe's lacl of koowledge of
dipqualifying circumatances may bunr oo guestion of remedy. See, LILJEBERG wA.

HEALTH SERVICES ACQUISITION CORF., La., V00 L.EJA.2d B55 (1988). CQuoting, U.5.

C.A. Title 2B, §4535, Hotae 473. BREMEDIEZ OR RELIEF - GENWERALLE.

45. BLACK'S LAW DICTIONARY offerg the following definition for the

word SCYENTEH, 1. A dagres of ktowledpe that makes a pereon legally respongible
for the consequences of his ot hey act or omission; the fact of an act’'s having

been done knowlogly, . . ."

13.
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G6. Fallure of Judge to tecuse himgelf in criminel prasecutlon
after judge lenroed chat he was sublect of grand jury ilavestigation trequiped

that a mew trilal be granted. See, .5, ws. GARRUDD, 569 F.Bupp. 15374, 1575

Bead Mote 11 (5.0.Fla. 1994); Alsoc see, Head Wote 1 on page 1574, "[S]cienter
iz not requicred 1o order Lo find viclation of statute reaqulring judge ko recuse
bimself 1f impartiality might reasonably be gquestiomad. 28 U.5.0.A. $455.

47. Im U.5. wa. JORDANW, &2 F.3d 152, 154 Hemad Note 14 {5/ @ Cir. 1995}

the Court atated, "[J]udge's fallutre to recuge hergzelf on gyounds that her

Impartialiey rceould be pessonably quesblonad ARGUIRED EEVEESAL OF SENTENGE where

defendane, & [irst cime offender, rvecelved & sentence of 300 months 1o prison
followed by five years' probation for noovilclent white collar crimes and judge
had seepentisally unbridled sentencing diecreticn in the preguldelines caze. 28
U.5.C.A. B55(a)."

4. TIn EL FEWNIX DE FUEETQ RICO vae. M/Y JOHAWNY, 954 F.Supp. 23

(D.Puerto Bica 1996) the court stated, "[a]ppropriate remedy for viclatiom of

recuoal eeetute [25 U.S.C.A. $455{a}) wes to VACATE PRIOGH JUDMENT."

6%, In MIRON va. D.5., 620 F.dd &4BS (5th Cir. 1980) The Court vacared

defendant's §22553, as a oullity, and remanded the cauge for further proceedings

due to violatdong of Title 28 U.S8.C.A. 4535(b}{3).
al

50, In PREETON wsg, U.8,, §023 F.id 731 {9¢h Qiv, 199L) The Hinth

Cipguit stated, "|Rlecosa] woblon f1led 18 wonths after case was £31ed wax
Timely, where grovods for recusal sersd oot Eonovn mtil ten daya befers wotiom
wvaz filed. 28 U_5.C.A. #455." Ses, BEAD HOTE 3 and page 73%. Also see,

POLARQID CORF. vs. EASTMAN FODAX CO., 86} F.2d 1415, cert. denfed, 104 L.Ed.

2d 425 (1989) The U.5. Courct of Appeals for the Federal Gircult stated,
"Statute providing circumsatances under which justice, judge. or magickrate

must disgqualify him or herself has B "TIMELITHESS™ BEQOTAEMENT." 23 U.5.C.4A,

§455{hY.

15,
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THE TILIN: OF TRIS MWOTION TS5 TIMELY:

51. Movant LAMBREOS 1z currently platining to appeal Eo the T.3.
Supreme Court from the Eighth Civeuir Court of Appeals judgment that AFFIRMED
JIMOCE RENHER'S denlal of Movant™s Januwary 2, 1999, §275%5 Motion to wdcate, oet

apide, of eorrect hiz IESENTERCING on COORT DWE (1) in Februery of 19597,

52. The Eighth Circult Cowtt oF Appeals AFFIRMED judgment in

LAMEROS va. U.S., Appasl nunbers 0§-2768/2880 on Hovember 3¢, 2000. Cm

Japuary 11, 2001, Attorney Willisms filed & FETLTION POR REHEARTHG to the
Court thar was detiled oo February 1, Z001. Attoiney Williams has tequested
the Efghth Circuit to be removed from flling a Writ of Certdorarl for Hovant
and Movant has requested the Eighth Circult o ORPER Attorney Willlemse to
prepare aod file the Wrlk of Certiorari for Mevant. The U.5. Ddatrict Court
for tha District of Minnegota CASESFILE HUMEER 15 CIV—99-23.

53. To aseist this Court io the TIME LINE of Movant'n RESENTEMCING
and HISTOKRY in Movant's casa, Movant is attaching his December XX, 1999, FILED
berember 27, 1999, "AFPELLANT J0HN CREGORY LAMBROS' FRO SE REFLY RRIEF TO THE
ATPELLEE" BRIEF DATED NOVEMEBER 30, 199%9." to the T.5. Court of Appesls for
the Eighth Cirruic, as EXHIBIT F. (This Motion im fifteen (¥} pages in length)

fugt including latter ko the clerk, cover-pages and preface)

54 . PLEASE WOTE that the "STATEMENT OF THE CASE" withio Movant's

December X7, 1999, REPLY ERILKF offers an excellent overview of the TIME LINE
in this artion from Movant's imdictment on May 17, 1989. Bes page one (L)

thru aix (51, paragraphs 1 thru 6. 5See, EXHIBIT F.

if.§, BISTRICT COURT JUDCE ROBEET C. AERNNL EMPLOTYMERT HIITORY:

55. The following information was cffeted by the Mionaapolls,

Minnezaka pubklic library.

15.

fé



L5. Hobert G. BRenner wag the United S5tates Attorney for Minaecapolis,
Minnesota from 1969 to 15977,
57, TRobert . Ranner wag an United States Maglstrate Judge In the
District of Minnesote from L9977 te 1980,
5%, Robert 4. Rennet was appointed by Presldent Carter to United
Statms Dlattict Court Judge on Fehruary 20, 1380,
59. Robert G, Resner was the United States Attorney For Minneapalls,
Hinmesotz durdng tha indictmest of Meovant LAMBROS in the following criminal
proceedings in tha HMatrict ¢f Hinnescta, Minreapolisf5t. Faul:
B. CR=3-75-12B, with judgment enterad on Jume Zl, 197G;
b. CR=3~-T6-17, with Jjudgment entered oun June Z1, L376;
c. CE-3-76-54, with Jjudgment entered on March 7, L977.
0. Therefore, Robert . Renmer, a5 U.3. Attomrmey for che DMecricr
sf Minnesota, particlpated and prosecuted Movank on the above thrae (3) criminal
sctiong listed in paragraph 5%. as per his STATUTORY DUTY, Ticle 28 U.5.C. §557,
23 ather attorneye within his office are only assigtante, 28 U.5.C. §§ 542 and

54%, See, U.5. ve. ARNPRIESTER. 37 F.2)d 466, 457 (3th Cir. 1594}, 1t 1s the

ppinion of this Movant and thoge individuals Movant hag surveyed within the
internaticnal human rights secktor, that United States Diatrick Court Judge

Robert [. Renner’s “TMPARTLIALITY MICHT REASGWARLY BE QUESTIONKD.* az stated

within Title 28 U.5.C. $455{a).

RS IOM:

£1. Movant LAMARODS i= requasting thig Court to refer this action
te the Chief Judge for an ohjectlwe asscssment of prealding T.5. Ddgerict Courk
Judge Robert G. Renmer's viclaitone of Title 28 U.5.C. §435{a}) and B455 by (2).

see, POTASHNICE we. FORT CITY CONST. CO,., 609 P.2d 1191 (5¢h Cir. L9BD},

rehearing dented, 613 P.Zd 314, cert. degied, 66 L.Ed.2d 1z, (Tmder 28 D.5.C.

£455 paverniog disgualification of Judges, judge 1s required to excercise his

16.
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digcretion in fever of disquelificacion 1f he has ANY QUESTION aboub the
propriety of his sitcing in a particular ¢ase; so-called "Juty to ait™ of
forper atatute hap besn elimineted, and [t i3 PREFERABLE FOR JUDGE TG ERR
0N THE SINE OF CAUTION AND DISQUALTFY HIMSELF IN A QUESTIDMABLE CASE.){a
judze faced with 2 petential ground [or disgualificatica pught to consider

hew hia participation in a given case looks to the AVERAGE PERSON ON THE STREET;

vuse of the word ™W1CHT" [™IMPARTIALITY MICHT REASONABLY BE QURESTIONED"] in
atatute was intended to indicate thar disqualificatlon should follow Lf vesson-
gble man, were he to know sll the clpcumstances, would HARBOR DOUETS about
judge's imparziality. 1d. Bead Hotc &4.)

£2. Movant LAMBROS i{s requesting U.5. District Court Judge Robare
fi. Heomer to tecuse himgelf from mll past, current and furure legal actions
aa to Hovant LAMBROS and tranefer sll legal proceedings Co anather [.5. Dietrict
Coutt Judge.

%3, Movant LANERDS is vequeating U.5. Dietrict Cowrt Judge Bobert
¢. Renner mndfor another U.5. Distrlct Court Judge, after review of thie motion,
to VACATE ALL JUBGHENTS AND ORDERS U.3. Diatriet Court Judge Robert . Reoner
hasn eantered in & bta all lagal preceedings ipvolving Mevant JOHM GREGORY
LAMBEOS. Therefore, reatoring Movant LAMBROS to the point — BOT HOT FURTHER —
where he was RESESTENCED by U.5. Dletrict Court Judge ROBERT 5. RENNER, on
fount Cma (11, Febpuary LD, 1997, This would be inclusive of Movant's Title
g U.8.C. §2755's filed and ruled on by Judge Henner. Movant believes the
word Testoring also means RECALLING ALL JTUIMHENTS and/or ORDERS back to Fehruary
1¢, 1997, RESENTENCIR(.

64, ALL DECLARATIONS WITHIM THIS DOCTMENT AND EXBIBITS ATTACHED ARE
IINDER THE THE PEMALTY OF FERJURY, AS PER TITLE 28 U.3.C. $L746.
EXECUTED ON: Aprdl 13, 20401
Reapectfully submltEed,

Wab alte: www.brazilboyeoLt.org

n Oregory Lambkroes, Pro 5e
U.5. Penitentiary Leaveoworth, F.0. Box 1000
Leavenworth, Kangas 66046-1000 17.
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TNITED BTATES ». BTONE 015
CHeas 4T F.24 ¥R 1180

&3 the sppeliant claima, but in the zom-
Funeiive, for bold Stlonc's home abd hie
car. The nmrresting #ffleers  followd
him to hiz hotme and setved Lhe paarch
wartmtil a4 well 43 ob ArEeal Warranc on
May 2 Even if the search warrant
wetre held invalid, there is an independ-
ent ground for sustaining the legality of
the search of the car; it was incident to
Otspa's arreat, the legadity of which i
not attacked. Chambers v Maroney,
1873, 3589 U3, 42, 90 S.0CL 1975, 26 L.
Ed.2d 419,

The mearch of the car was unprodoc-
tive except for fingerprint 1ifts and aam-
ples of hair whick were matehed bo that
of the victim*

The ssarch of the bhous: produced a
nalr of sowbiar boots and 2 goid colored
ghort-gleeved swent ahidt identified by
Mra, Doe a5 similar to articles wern by
ber attarker.

(B) The appellant next vrgpea that he
waa forther prejediced when the trial
court allowead the jury e connider 11 Bix
counts of the indlctment sgainst hlm.
Stone asserts that Jount Threes's charge
of asaault with intent to commit rape, iz
a lesmmr included cffenee within the
crite of rape chargad in Coual Siz, abd
should mof bhave begt presented to Ihe
jury A5 & sepmrate grlme. e alas nrgen
that {ount Twoe which charged asaanit
with a dangerous weapotn, is a lessar of-
fenre writhin the charge of meEiming and
dimabling undar Codnt Four,

[10,11] Appellant is correct when he
asgerts that a charge of assaolt with io-
teot to raps is included io a charge of
rape. The government spparently con-
aedes this paint in ite beiel om appsal.
Appelles's Brief, pn, 26, We do not con-
gider whether asganlt with & dangercus
Weapan is 4 lnamer included offenst with-
in the charge of diasbling and maiming.
pince we conelude Lhet the latter cherge
(Count FPourd shedld not properly have

4, A |arge= qoabbliy of M Des's wadr
Lwhich the disgorargr, fo srmF serpemot,
Erwt thoopht tn ba o wiz), & @LE of Lt
Dien pores idemtitied by Mra Tos ma
Eabkan feom her homme and worm by her
amsailant, her blue pADTY hodA ased ko

EXEIBIYT 0.

been submiltad to the jury &b all. Title
18 (12, C,, Section 114, defines the of-
fenae of disablitg aod milming:

“Whesver with intent to
maim or dlafigure, cuts, bilea, or Blika
the wage, fer or lip, or euls out or dia-
ables the ftonmpue ot puty oul or de-
atrayr a0 eye, or sufs of f o dfaglier o
Limb or any member of another per-
aan; or

Whirever with like intent,
thtowa oF poura upoo ancther persan,
any acalding wabar, corrosive acid or
cauatic aubatunce

Shall be lined pat more than SL,000

or impriavned not more than_seyen

veatd of both.” [(Emphasia added)

Qnly rarely has thia section received in-
terpretatico by the tourts. See e .,
Tnited Statea v, Scrogpios, C.0.ATE,
1847, Fed.Case Wo, 16,848 But taking
the plain mesning of the language of the
gtatyte we hold that the facts here fwil
ta support & charge under it Evidence
waa inktrodoced st trial that Mes. Dhoe's
asaailant mut off part of the haitr ob her
bead and her pubic bair, hit and kisked
ber, whipped her wlth a branch, cut her
wrisk with & Ynife, and hurned her with
ble lighted cigarette snd the car's ciga-
rette lightar. HNo evidence wiha iokio-
duced regarding dumage to Mrs, Doe'sz
noge, ears, lips, bongue, or &yed, o that
bar assailant thimew or poured demaging
agbetapice ypon her, Wor dops the [an-
pudge "ocuts ui;.rnr digables x Limb ar
any member” cover the phymical wbuge
Mra. Doe auffered bere. We conclude
that this charge should bet have been
submitted to the jury.

[127 In summary the tedal eourt
arred wheo Lthe jury wad permitted to
consider Count Three charging assault
with nkept ta commit rape, and Count
Four, charging maimiog and disakbling,
and forther srred when senlédoe WaE
imposed” aftar convietion for thege two

disguine the attocker’s feslube, aml 2
palc uf man's briefs or jockery  shorts,
wers pll fonnd mt the cesobe boene of
Mra. Doe's bhght of Tacoek  The duearery
of teeet nbjecta ocrnrred Oar 3 tha
moerning followiog Slobka's AEMsAE,

EXHIBIT KA.

&
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UNITED STATES ». LAMBREOS

963

Chia e Ei4 F o BEY (194

enhancement. of punishment for subsequent

violalion of Federal Napeotios Act, trial

eourt did aot ahose its discretion in denying

mation to withdraw guilty pleas,
Adfirmed

1. Crimloal Law a=204{2}

Trial court did not abuse its discretion
in denying defendant's metien to withdrmw
guilty pleas on charges of possession of
tane with intent to distribute and assault
with dasdly weapon upom United States
marghaly, 8 view of abaenee of avidence
thet Goversiment breached terms of plea
bargmin agreement, dempite fact that de-
Tapdant, st time he entered puilty pleas,
wt ool informed that purhment for any
sabeequent vivlation of Federsl Narootios
Act could possibly be enhanced by reassn of
conviction of amrenties offense Lo whick he
entered puilty plea Fed Roles Crim Proe
rule 11, 18 TT.5.C.A.

Z Criminal Law = 274(1}

Presentence motions in <riminal case
are o be judged om & fair amd just stan-
dard.

2 Criminal Law a=274(1}

Poasibility of enhanced punishment for
subsequent conviction onder Narestice Act
wal collateral and oot direct consequence of
guilty plea to charge of vielating Faderal
Harcotics Act, and thus court, in procesd-
ings held pursoant to motion to withdraw
guilty pless, was not obllgated to explain
collataral consequence of possible enhanced
punishment. Fod Bules Crim Proe rule 11,
13 D5L.A,

Fular J. Thompeon, Minneapolis, Minn.,
For appellant,

Joseph T. Walbran, Asst. U. 5. Atty,
Minneapolis, Mino., for appelles; Robert G.
Fenner, 1, 3. Atty, Minneapolis, Mivs,, oo
hrief.

Bafore VAN OOSTERRBOUT, Senior Cir-
cuil Judge, sed HEAMEY and BRIGHT,
irenit Judges,

EIHTHIT B«

YAN OQOSTERROUT, Senior Circuit
Judge.

This iz an appeal by deferddant Lambecs
from fioal judgment convicting him on
pleas of guilty co the charges bereinafter
deseribed, the resulting sentenca, and the
depial of his motion for leave (o withdraw
guilly pleas made by him

No. T8—1680 ia the prosorution hased on &
multiple count indietment agninat the de-
fendant and nutverous other porsons charg-
ing an extonaive conspiracy {0 impoet co-
mine and disbbutz il i Minnesola
Lambros entered a plea of guilty to Gount
&% charging pomemion of two pounde of
cocaine with intent to distribote, in viols-
tion of 21 US55 § 344ak1L

Mo, T6-15%1 & an indictrent charging
asault with & desdly waapon upon Unitad
Slalén Murmhaly st the tma of defendast's
Amrest on the drug charge,

On April 22, 1978, after three days of

trial of multiple defendants before g jury in
roae No. T6-1580, and after other defend-
ants at the wial had entered puilty plaas,
the reccrd reflects tha folivwing proceed-
ings;
ME. WALBRANW: [Asslstant United
States Attorney.] Your bomor, on yaster-
day morting, on this, our foorth day of
trial, snd what woold be our third day of
evidence taken in the cocaine oonApincy
cas 376138, wé have arrived at & satis-
factory dbposition of the case. It ix the
intention of the defandant John T. Lamb-
om Lo anter n chanpe of plea in the case
number 128 ma to Count 48 of the indict.
ment. That would be a tender of a nego-
tinter ples, Your Honor, pnder which the
defendant would receive mo more than
five years incareeration and a special pa-
rofe term of whatever Jemgth the Court
determineg, but at least three years.

Your Honor, the defendanl an part of
the begoliation will alsa this morning
temder to the Court & change of ples to
Count 1 of that other indictiment in 3- T6—
17 pertaining to an pessult And resistznce
against certan Depoty 1), 8. Marshals
and narcoties officers, That & 8 non-ne-

-



UNTITED STATES DISTRICT COURT

DISTRICT OF MINMNESOTA
UNITED STATES OF AMERICA, Crirainal File No. 4-8%-32(Q5})
Civil Fil= Mo, 59-28 {RGR}
Reapondent,
¥
JOHN GREGORY 1.AMBROS,
ORDER
Pehiliones.

This cratter is hefore the Court on Petilioper John Lambros' Mation to Vacate, Set Azde,
or Correct Sentence pursuant 1o 28 US.C. § 2255 Because the Court Jacks subject matter
Jurisdiction over the Peiinon, it is dismussed,

Petitioner was indictad in 1989 for the distribotion of and conspiracy to distribute more
than 9 kilograms of cocaine.  Petitioner was not trigd for those offensss unnl 1993, howeer,
because Petitioner fed to Bragl and the Government was forced to extradite him from that
country. Afler a jury trial, Petitioner was comvicted ot four counta of the indictment, and m 1954,
Tudge Diana Murphy of this Court sentenced Petitioner to Life in prison on count ¢ne, to 120
monthe on counts five and six, and to 360 monthe on coune eight, all sertences &y un
concurrenily. On direct appeal of his sentence, the Sighth Circutt affirmed Petitioner's
convictions on all counts, but vacatad 1be ife semence Petitioner received for count one and
remanded for resentencing. Ses United States v Lambros, 65 F.3d 698 {1995). The United
Stales Supreme Court denied certiorari, and Petitioner’s comvictiony on all counts and seatencing

of all counts But count one became final,

reo_ APR 06 1399

FRANCIS E. DOSAL CLERN
1 MIDGMENT EMTE:

DEFUTY Gteme_

EXIHIRIT C.

b



In Febroary of 1997, this Court resentenced Petitioner ta 360 months on count one, to be
served coocurreatly wath the berma of imprisonment imposed for the remeining offenses of
conviction At the time of his resentencing, Petitioner raised several challenges to his convictions
and to his sentence porsuant to Fed. R Crim. P, 33. The Count construed thess challenges 2s a
habeas corpus petition, and detied Pesitioner the relisf he requested.  Ses Resentencing
Meznorandum of Feb. 19, 1997, On Aprit 18, 1997, Petitioner fled & § 2255 petition, secking
relief Som Mis oanviction and seatence, This Court denied the petition as a second or successive
petition, or, alternatively, as without merit, See Order of May 1, 1997

Petitioner oow brings the ingtant Petition pursuant to 28 1U.8.C_ § 2255 He alleges that
1has Petiticn is nat a second or successive petition wilhin the meaning of §§ 2244(b) and 2255
hecause the Court erred m construing his Ruie 33 motions as a habeas petibon, and because the
instam Petition challenges only Dis resemtencing s {o count one, whereas his previous petition
challenged tis convictions and his sentencing pursuam (o counts Bve, aoc, and eght.

Petitioner's argument that the instam Petition challenges a sentence he could nat have
chalienged in his earlier petition (bocause his Teseniensing on count one was aot yet final) ruses
an intereating iasye  There is one problem with Petttionet’s argurnent, however. All but one of
(he iEsues Taised in the Petition are not related to Petiticaer’s resemencing on countt one.*
Petitioner challenges the Court’s decision to construe Petitioner’s Rule 33 motions s a habeas

patition (Issue Two), the increase of his sentence for a criroe for which e was not extradited

L

The Court notes again that Petitoner cannot here raose a challenge to s
cotviction on count o, snce all aspecty of his conviction were affirmed by the Eighth Circuit,
and Pedtloner therefome ¢ould have raised  challenges Lo his count one comaGioon n bug first

§ 2255 petition,

EXHIEIT L.
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{namely, violatian of parole), in viclation of the extraditicn treaty belwean the United States and
Brazil {lasue Thres); insufficient evidence ta indict and corvict him on count one (Issue Four);
ineffective aasistance ol counsel fior failure to seck the suppressiom of evidence {Issue Five); and
lemally insufficisnt imlictment with respect to counts flve, six, end eight ([xsue Six).

Only Inyue Ome raises any sort of challenge to Petitioner’s resentencing on count one, and
this challenge iz devoid of merit. In Tvve One, Petitioner alleges that his doe process ights were
violaled when thiy Courl resemienesd ham a consscutive sentence on count ane. However, as
aoted in the initial judgment of conviction, 2l of Petitoner’s wsntences are to run concurrenihy.
Nothing in the resentencing memorandum changed Petitioner’ s aenfences t0 conaecutive
seniemaes,

In amy case, it i clear that this Courl does not have subject marter unsdiction over the
Petition. “No matter how powerfill a petitioner*s showing, only [the court of appeals] may

authenze the commencement of a second or successive petition,” Nunez v, United Stales, 96

F.34 500, 991 (7th Cir. 19%5). Petitioner acgues that this Petition is not successre. While he
may be technicaily cormect with respect to his challenge to the cousl one resentemng it is clear
that the Petition iy indeed o "second™ petition.  See Wainwright v, Nomig 558 F. Supp. 426 (E.D».
Ark 1995) (finding 1hat, even if petition waa not l=gally successive, it was u.m:nd pectiion and
court could not entertain it absent conurt of appasls’ suthorization). In fact, the Petition is
Petitioner's third petitinon. Thus, the Court lacks sulject matter jurisdiction and myst dismiss the
Petition, See, e.g., id, Yanclegwve v Norrjs, 150 F.3d 926, 927 (8th Cir. 1998}, Petitioner must

seak muthorization in the Eighth Circuit for the filing of any further petitions.

EXHIBIT C.
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Accordingly, IT 15 HEREBY ORDERED THAT-
Petitioner Jahn {iregory Lambros' Pefition under 28 1L.5.C. § 2255 1o Vacate, 5et Aside,

or Comeet Somence TDocket Mo, 1] iy DISMISSED.

ReRL
Dated:lhiuﬂhﬁ_, 1968 q | ")

Robert 3. Ranner
Tintbed States District Courl Judge

EXHIRILT C.
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IINITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

IOHM GREGORY LAMBRGS, CIVIL CASE ¥ 98-1621 (DSIrIMMM)
Plaintiff,
Ve,

CHARLES W, FAULKMNER, sued as
Estate/Will Business Insurance of deceased
Attorncy Charles W, Faulkner, SHEILA
REGAN FAULXNER, FAULKNER &
FADLKNER, and JOHN AND JANE DOE,

Befendants.

PL;&IHTIFF 5 MEMORANDUM IN DPP‘DS[TIDH TO DEFEHDANTS

John Cregory Lambros secks relief from this Court for the actions of Charles W, Faulkner,
his federallyv-appointed public defender.  Mr. Lambros respestfully asks this Court to deny the
Drefendants’ Motion to [ismiss, becanse Mr. Tarabros hes stated a claim upon which relief may be
granted, and the Defendante’ Motion for Surnrmary Judgment, because Eﬂmlim:Tﬁuﬂ;ﬁ of material fact
exist with regard to Mr, Lambros’ claims.

FACTUAL BACKGROUND
Mr. Lambros is curently [N CUSTODY" serving a 524 year imprisonment for 3 United

States Parole Commission violation that he was arrested on in Brazl, retaking ook place, 3,357 days

{14% vears) and a 360 nmonth (3 years) sentendsg for convictions on one count of congpiracy o

VIETS4T 4 Mg 1%, 2HN
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UNITED STATES ». LAMBEOS

17%

Tl m W14 F 2 ITY | NN

atatementa made by him during the plea
proceedings.  Blackiedge v. Affison, swprs,
431 U3, st T3-74, 97 8.0t 1621

{9, 10] Where un evidentiary hearing is
not required, the distriet court retains dis-
cretion b determine whether couwnsa] should
be appointed. MeTyre v, Pesrson, 435 F2d
232, 336 (Ath Cir. 1970), eert denied, 402
7.5 947, %1 5Ct 1640, 2 L.Ed2d 117
{1871} It was not an abuse of that disere-
ticn in this inatanes for the digtriet qpurt to
refuse Lo appeint counsel to assist Degand
with hir¥uotion.

We agree with the district coort that the
rotione, files, briefs, and records of Lhis
pase concluxively demonatrabe that the peti-
tionar in antitled w oo relief.

Accordingly, the judgment of the dintriet
courl i affirened.

UNITED STATES of Ameriea, Appelles,

v
John Gregory LAMBROS, Appellant
Ne. T-1TEL

United States Courl of Appesls,
Eighth Cirenit
Submitted Jan. 11, 1980,
Decided Jan. 28, 1980,

. Appeal was taken by delendant from

an order of the United 3tates District Court
for the INstrict of Minnesotn, Fdward J.
Devitt, Chief Judpu, denying defendant’s
poatconvietlon rotion. The Court of Ap-
pesly keld that conclusory sllegation Uhal
detendant’s guilty pleas were “coereed and
involuntary”™ because they were induced by
poverniment representsions that bim wife
wolld be depantad or prosecutad for related
offenses if he did ool plead guwilty were
inzaf ficient Lo eatablivh defendant's right to

EHIRIT E..

collateral relief in postoonviction proeseding
where it was apparent from record that,
after vlecting to plead guilty only after
meversh days of trial and after severnl oode-
fendants chanped thoir pless to guilty, de-
fendant scknowledged agreement with re
speck o hin wife, yet assored trial rourt
that hiz guilty pleas wsere wholly volentary
aod not induced by (hreats

Affirmed,

1. Criminal Law ==991.1

Representations of a defendant at u
puilty pbea hearing conatitula & forrmdable,
although not insurmouniable, barrier in any
aubmequent collateral proceeding. 28 U.S.
C.A § ZOBS

2, Criminal Law =5¥].11

Gonelusory allegations that defemdant’s
puilty pleas were “coeread and involontary®
hv:cmuse they were induced by govarnment
representations that his wile would be de-
porlad or prosecuted for related offenses if
e did not plead guilty were inaufficient to
eatablish defemdant's right to collatern] re-
lie! in poslesnviction proceeding where it
wae apparent from resord that, aftar alect-
ing to plead guiky coly afier severs! days
of trial amd after several copdefendanta
changed \hedr pleps te guilty, defendent
acknowledped npa:ment with respect Lo
his wife, yet mswured trig] court that his
gaity pless were wholly vodontary and not
indueed by any threats. 28 US.C.A, § X355,

3. Cariminal Law +=887.14(Z}

An evidentizry hearing in oecsssary 18
& poateonviction cose where Tactun] issges
are preseoied, but guch 8 hearing is not
nestssary when files and records conclunive-
ly show that no relicl 33 warranted. Z8
03.CA, § Z255

4, Criminal Law o ¥T.]16(2)

THstriet court was not required to hold
& hesring before ruling on dalendant’s mo-
tion for peatconviction reliel.

famuel Harris, LL-A.C., Terre Haule,
lad., on twief, [or appellant

Y3
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Thorwald B. Anderson, Jr, 1. 5 Ay,
abd Jossph T. Walbran, A=l U. S Ay,

Minneapolis, Minn, on hrief, for appellee.

Before HEANEY, ROSS snd HENLEY,
Cirzuit Jodpes.

PER CLUURIAM,

John Gregory Lambma, prosseding pro
s¢, appeals from an order of Lhe district
coert demying his post-conviction motien
filed pursuant to 28 USC § 285 We
aflirm,

I April, 1976, Lambros srd saveral cods-
fopdnnts were tried on a4 multiple-tount in-
dictment charging an axtensive comapirmey
T izaport and distrdbute cocadne io Minneso-
ta. lambros waa also charged with sssault-
ing {edersl officers with n deadly wesport
at the time of ho wresl om Lhe drug
charges Aftsr three davs of trial before a
jury, snd after severnl codefendants at 1be
trial antered guilty pheas, Lambros with-
drew previously entered pleas of not guilty
and entered gmilty pleas o ome count of
possestion of cotainc with inteol bo distrib-
ute in violation of 21 U850, § BAlaX1), and
ooe count of assmult with & deadly weapon
upt & United States Murshel and sgents of
the Drug Enforeement Adtunidistiono in
violation of 18 U.S.C. §% 111 and 1114. The
gulty pleas were entered pursuant o &
negotintod ples sgreement, U tarma of
which were fully set Torth in the record al
the piea hearing. In return for the guilty
pleas, Lhe government agreed to make sen-
tene: recommendations and to move for
dismisanl of a0l other counts of the indict-
ment, In addition, the United Statea At-
torney sdvised the defeodant and the court
an Foldlows!

Lt is further our asgurenes, Mr. Lamboos,
that we will not pursse any cocsine-relat-
el chayes againast hin wife Chriatina.
This s & matter which concerns him end
we are patiafisd the ends of justiee have
#alresdy been served in her cagre.

I Lembrog dots ot alkope that the govemmend
hag Faklsd 1o kswor this agres=ment oo ey ra-
spect.  See Richardent v Untied States. 577

. Flg 447, 449 n], 231 [§th Cir. 1579), earr

{Um the day of sentencing, Lambros filad &
motion for leave to withdraw hia pleas of
puilly, on grounds unrdsind o hia present,
modion. The motion wis decied snd Lamb-
roe wad sendenced Lo Ten Years imprison-
mant on the sanmull charge and to a coneur-
rent five-vear mnlence oo the drug charge,
Moa & fine of $10,000 and w thres-yveir
specinl parole term. Both the conwiction
ahd the denial of the molion [or leave to
withdraw the guilty pless were affirmed by
the Court con appeal. ['miied Statss
Lambros, 44 F 24 882 (Bth Cir. 1978), cort
dended, 430 I3, Sd), 97 B0 1550, 51
LEd2d 774 {1877}

Lambroe initinted (ke present action oo
May 1, 1978, by filitg & notion to vacala
senlence and n sopporting affidavic. Upen
recommerulation of & United Btates Magin-
trate, the decriet court denied the molion
without holding an evidentisry hesring.
This appeal followed,

The sole baxin of the motion & Lambros’
cluitn that bis guoilty pleas were coarced and
involuntary because Lthey were inducsd by
EvTemment representatwns that his wife
would be deported or prosecutad for related
offerses il he &id not phead guilty, In
1cpport of his cinim, Lambros refers (o (he
govarnment’s agreement not to prosecute
his wifc.!

At the plea hearing, both Lambros sl
hin mttorney affirmed thal the United
Stales Alorney mocurnte]y slaled lhe terms
of the plen agreement Lambros wis Lhen
carefully questioned by the United Stntes
Attorney, on behalf of the court, as to the
voluntariness of his phkeas. Lambros stated
clearly thae he denired to plead guilty, that
his plers were voluntary and Lhat they wepe
nd induced by any threals or promises oth-
er than thosc sialed on the record, In
additinn, Lambros agid that he fully under-
stood hin rights and the consequences of hia
plea, admillad that he was puiliv of the
offenses charged, and stated thet be had

P {19M), The governement sdvisss that al-
though Mr:. Lambrot wad acresfsd on drug
charges abng with Laonbtrai, she wes ol wn-
dictad  Ser Briel of Appellee at 11, nB.

e |

Lol -

- —_ =

—_— dhemiedl 447 105 910, 90 .01 ZE24 ) LEGZ]
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